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Thisisamedical malpracticeaction. Thedefendantsin thisaction filed amotion with thetrial court
for permission to conduct ex parte conferences with the plaintiff’s non-party treating physicians.
Thetrial court granted the motion. Thereafter, the plaintiff’ s attorney sent aletter to the plaintiff’s
treating physicians stating his position that, despite thetria court’ s order, any private contact with
the defendants’ attorneys would violate the plaintiff’s rights under HIPAA and would constitute a
breach of physician-patient confidentiality. The defendantsfiled amotion for aprotective order and
for sanctions. After a hearing, the trial court reiterated its order granting the defendants ex parte
access to the plaintiff’s non-party treating physicians and granted the defendants' motion for a
protective order and for sanctions. The plaintiff filed an application with this court for an
extraordinary appeal, which was granted. We now reverse and remand in light of the Tennessee
Supreme Court’ srecent decisionin Alsipv. Johnson City Med. Ctr., No. E2004-00831-SC-S09-CV,
2006 WL 1765900 (Tenn. June 29, 2006).
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OPINION

On July 21, 2002, Plaintiff/Appellant Terry Brazier (“Plaintiff”) sustained personal injuries
asaresult of amotorcycle accident. Soon after the accident, he was transferred to the Emergency
Department at the Defendant/Appellee Crockett Hospital, LLC (“the Hospital”). While at the
hospital, an x-ray technician allegedly dropped Plaintiff four to five inches when transferring him
from his hospital bed to an x-ray table. Since that day, Plaintiff has been a permanent paraplegic
from the mid-chest down.

On February 25, 2003, Plaintiff filed thismedical mal practice action against the Hospital and
Defendant/Appellee Kari Fitzpatrick (“Fitzpatrick”) arising out of his injuries. Plaintiff later
amended his complaint to include Defendant/Appellee William L. Bell, Jr., M.D. (“Dr. Bell”) asa
defendant.*

On February 13, 2004, Dr. Bell filed a “Motion to Permit Access to Plaintiff’s Treating
Physicians and Medical Providers,” seeking to conduct ex parte conferences with Plaintiff’s non-
party treating physicians. On February 20, 2004, the Hospital and Fitzpatrick joined in Bell's
motion, incorporating by reference the memorandum of law filed by Dr. Bell. On July 9, 2004, the
trial court entered an order granting the Defendants motion to speak ex parte with Plaintiff's
healthcare providers with the proviso that the healthcare providers “are only allowed to discuss, ex
parte, medical issues, care, treatment and opinions relevant to this action.”

A few days later, counsel for Plaintiff sent a letter to Richard Berkman, M.D. (“Dr.
Berkman”), one of Plaintiff’ streating physicians. Theattorney’sletter informed Dr. Berkman that,
notwithstanding thetrial court’sJuly 9, 2004 order, Plaintiff maintained the “position that any such
private contact between you and the attorneys representing the defendants in this case would pose
a violation of [Plaintiff's] federally protected rights under . . . HIPAA [the Health Insurance
Portability and Accountability Act of 1996, 42 U.S.C. 8§ 1320d, et seq.].” The letter told Dr.
Berkman that speaking with defense counsel would be “against the express desires and wishes of
your patient, Terry Brazier, and will be regarded by him as a serious breach of confidence.” After
Dr. Berkman received the attorney’ s letter, an unidentified person in Dr. Berkman’ s office wrote a
notation on July 14, 2004, “Per Scott do not talk to Atty.” Counsel for Plaintiff later conceded at a
court hearing that the same letter was a so sent to another of Plaintiff’s physicians, Dr. McCombs.

After the Defendants learned that these letters had been sent, on November 8, 2004, the
Defendants filed a joint motion for a protective order and for sanctions under Rule 26.03 of the
Tennessee Rules of Civil Procedure. The Defendants’ joint motion asked the trial court to enter an
order prohibiting Plaintiff or his attorneysfrom sending any lettersto Plaintiff’ streating physicians
or medical care providersthat would interferewith their ability to conduct ex parte conferenceswith
these medical care providers.

1The three defendants are collectively referred to herein as “Defendants.”
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On November 23, 2004, thetrial court heard argumentson the Defendants’ joint motion. On
December 9, 2004, the trial court entered three orders. One was an amended order reiterating the
trial court’s July 9, 2004 order granting the Defendants’ origina motion to conduct ex parte
conferences with the Plaintiffs non-party treating physicians and medical providers. In aseparate
order, thetrial court granted the Defendants’ motion for aprotective order and sanctions, finding that
thelettersfrom Plaintiff’ s attorney to Drs. Berkman and McCombswere “ sent in flagrant disregard
for the Court’sruling in an attempt to circumvent the ruling of the Court and chill the effect of the
Court’sorder.” Consequently, thetrial court required Plaintiff’ scounsel to send the same physicians
a corrective follow-up letter, making it clear that the “court has authorized defense counsel to
conduct ex parte meetingswith Terry Brazier’ streating physiciansand health careprovidersif those
persons chose to meet with defense counsel.” In the third order, the trial court established the
amount of the Defendants' attorney’ s fees to be paid by Plaintiff as sanctions. On December 13,
2004, Paintiff filed an application with this Court pursuant to Rule 10 of the Tennessee Rules of
Appellate Procedurefor an extraordinary appeal fromthetrial court’sDecember 9, 2004 orders. We
granted Plaintiff permission to appeal.

On appedl, Plaintiff makes the same arguments as he made in the trial court below, that the
December 9, 2004 orders entered by thetrial court violate hisrights as protected under HIPAA and
permits defense counsel to conduct discovery that is improper and that is not authorized by the
Tennessee Rules of Civil Procedure. Since oral argument was presented in this appeal, the precise
issue presented was addressed by the Tennessee Supreme Court in Alsip v. Johnson City Med. Ctr.,
No. E2004-00831-SC-S09-CV, 2006 WL 1765900 (Tenn. June29, 2006).2 Inaunanimousdecision,
the Supreme Court announced definitively that “ such ex partecommunications[betweenaplaintiff’s
non-party treating physicians and defense counsel] violate the implied covenant of confidentiality
that exists between physicians and patients and that public policy does not require the voidance of
thiscovenant.” Alsip, 2006 WL 1765900, at *1. The Court joined several other jurisdictionswhich
have concluded that “formal discovery procedures enable defendants to reach al relevant
information while simultaneously protecting the patient’ s privacy by ensuring supervision over the
discovery process....” Id. a *4 (quoting Crist v. Moffatt, 389 S.E.2d 41, 45 (N.C. 1990) (citing
Petrillo v. Syntex Lab., Inc., 499 N.E.2d at 952, 963 (llI. Ct. App. 1986); Roosevelt Hotel Ltd.
P’ shipv. Sweeny, 394 N.W.2d 353, 356 (lowa 1986); Anker v. Brodnitz, 413 N.Y.S.2d 582, 585-86
(N.Y. Sup. Ct. 1979))).

Theholdingin Alsip supportsthe Plaintiff’ sargument in thisappea and requires adifferent
result than that reached by thetrial court. Therefore, wereversethetrial court’ sdecision and remand
the case for further proceedingsin light of the Supreme Court’s decision in Alsip.

2We note that, at the time this Opinion wasfiled, the Supreme Court Opinion in Alsip had not yet been released
for publication and was subject to revision or withdrawal. However, in the interest of expediency, considering the length
of time already invested in this case, weremand at thisjuncture and permit thetrial court to consider the Supreme Court’s
analysisin light of the limitation noted.
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Thedecision of thetrial court isreversed and the cause is remanded for further proceedings
not inconsistent with this Opinion. Costs on appea are to be taxed to the Appellees Crockett
Hospital, LLC, Kari Fitzpatrick, and William L. Béll, Jr., M.D., for which execution may issue, if
necessary.

HOLLY M. KIRBY, JUDGE



